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Katharine Marbury, Ben- \ Ann Andrews; Francis Painter, ] 
jamin Woodroffe, and Mary I and RichardSpour Executors | : 
his Wite, Gilbert Thacker, Abr c-] of William Noy, the Executors 1 4 

and Elizabeth his Wife. lants. $i Torbuck, Creditors of Wil- — 
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1 liam Marbury, and others. 
The Appellants CASE. 


Ho MA Marbury the Father of William, Richard, Katharine, Mary and Elixa- 26 Jan. 1667 
beth being ſeiz d in Fee of Marbury, Weverham and Rediſh, and of the Town- 
ſhips of Gropenhall and Latchford in the County of Cheſter, by Will deviſed to 

Mary his Wife, Will;am his Son, and others, all his ſaid Manors Cc. for 100 
Years,in Truſt to pay his Debts, and 120 J. per Aur. to his Wife, 40 l. per Ann. to his SoN 
Richard, 1000. to Katharine, and 1000 Marks a piece to Mary and Elizabeth for their Por- 
tions, and 10 J. per Ann. à piece for their Maintenance during their Mother's Life, and 200. 
per Ann. 2 piece after her Death, till the Portion paid; and gave his Son William Jol. per 
£14. till his Debt's paid, remainder of the Term to iilliam, and made his Wife Execu- 
trix, and Dyed, leaving his Manors Cc. to deſcend to Hilliam his Son and Heir. | 

_ William Mzrbury (as 1s pretended) without the other Truſtees, conveyed the Premiſſes 5 and 26 of 
to Prook, and others, to the ule of himſelf for Life, to the intent that he might diſpoſe Febr. 1672, 
thereof to any Perſon, and uſe, he ſhould think fit; and the Truſtees to ſtand ſeiz'd for by Leaſe & 
ſuch Uſes, and after his Death to diſpoſe of the Premiſſes unfold by him, and to pay his, Releaſe. 
and his Fathers Debts, his Siſters Portions, Brothers and Siſters Annuities, Cc. Jn the Years 

William M:rbury made ſeveral Mortgages of ſeveral parts of his Eſtate, and incumbered 1675, 1676, 
it with divers Statutes, Judgements, and Recognizances, and contracted many Debts by and 1677, & 
Bond, and ſimple Contract, to the amount of many Thouſand Pounds. after. 

William Marbury married Katharine Columbel, an Heireſs of 800 J. per Ann. whereof. In 1676 
the Manor of Ratchliff upon Soar was part, of which ſhe levyed a Fine to the uſe of 
William Marbury and his Heirs, to fell and pay the Debts on the Cheſhire-Eſtate, which 
was to be ſettled on them and their Ifſue ; and in Trinity Term, William and his Wife 
levyed 2 Fine, and ſuffer'd a Recovery of all the Premiſſes (except the Salt-works) and de- 
clared the uſes, firſt to corroborate a Term of 1000 Years granted to Sir William Raw- 
 tinſen, then to raiſe 4000/7. to pay Debts, Remainder to himſelf for Life, Remainder to 

his Wife for Jointure, Remainder to his firſt, and every other Son in Tail, Remainder 
to himſelf in Fee, and the uſe of the Salt-works to William and his Heirs. 

Sir Williom Rawlinſan's Mortgage was aſſign d to Rigby to ſecure 3000 l. and a new 14 Ober. 
Term of 1500 Years created as a farther ſecurity of the 3000 J. 1677. 

The Appellants Katharine, Mary and Elizabeth releas d their Portions charged on the 12 March 
Eſtate by their Father's Will, and took 7/3//;am's Bonds for the ſame ; & William Marbury, 1680. 
and his Wife levyed a Fine for confirming Righy's Mortgage &c. 

William Marury (as is pretended) made his Will, wherein he took notice that his Siſters 14 Decemle, 
had releaſed their Portions, which were ſtill unpaid, and that he Owed 1500 J. to his 15383. 
Couſin Andrews, and deviſed Ratcliffe on Soar, and the Salt-works to his Wife, to fell and 
pay thoſe Debts, and Intereſt, (the Mortgages chargeable thereon, and his other Debts 
being firſt paid, and made his Wife Executrix, who proved the Will. 

Villiom Marburys Widow having diſpoſed of moſt of the Perſonal Eſtate, to prevent 13, and 19 
Suits, agreed with the Coheires, and for 198 J. which ſhe had paid towards Milliam's fab, 1884 
Debts and Funeral, and 800 J. more for her Intereſt in the Cheſhire Eſtate; The Widow 
releaſed all her Right therein, and in Ratcliffe on Soar, and in the perſonal Eſtate, except 
her Paraphernalig. | | | | | 

After great expences in improvements the Appellants fold Ratcliff on Soar for $000 J. In Fur: 1688 
and applyed the Money to pay Debts affecting the Eſtate. | ; 

After which, many Suits ariſing, the Appellants the Coheirs, their Truſtees and for- lit and ad 
mer Creditors, by Mortgages, Statutes, Judgments and Recognizances, for 11200 J. 1 
Rent by the preſent Mortgages, Mortgage to them the Cheſhire-Eſtate. | 

Soon after Mr. Bretland (hitherto Counſel for the Appellants,) occaſion'd many Cre- 
ditors to ſue under the aforeſaid precended Deeds, which by his direction, were recited 
in the aforeſaid preſent Mortgage; and ſeveral Bills being exhibited in Chancery againſt the 

_ Appellants, and more being chreatned, the Appellants exhibited their Crofs-Bill, and 
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i prayed they might not be charged beyond the value of the Eſtate deſcending to them, 
and ſubmitted to be charged ſo much, and to pay the Surplus above what they had 
paid, and was due to themſelves, and that a Commithon might go to prove the Value, 

which Commiſſion did iſſue, and the Premiſſes were proved worth above 30090 J. ſince 
which, many Eſtates have fallen in,whereby che Premiſſes in Queſtion are much increafed 
| in Value. 
227une,1695- Theſe Cauſes came firſt to be heard, at which time it was ordered that the ſeveral 
Deeds, Wills, and Creditor's Securities ſhould be brought before the Maſter, and he to 
ſtate all Party's Demands, and the Funds, on which the ſame were ſecured, the Dates of 
the Securities, and in what Order of time they ſtood, and were payable, and all Parties to 
o to Account, and to have juſt Allowances, and be examined, and after Report the 
Coulee would give directions on the whole; and there all things reſted about three Years. 
Decem. 1699. The Appellant Dr. Woodroffe married Mary one of the other Appellants, and proceed- 
ings were revived and Proſecuted anew. | 
1700, In order to put an end to all Matters, the Appellants the Coheirs having agreed with 
many of the Creditors, Dr. Wocdroffe paid the reſpective Summs ſo agreed to the ſaid 
Creditors, and they releaſed the Premiſſes in Queſtion; the Money by him paid with 
Intereſt to the 11th of November 1703, amounting to about 40001. EE 
23 Jan. 170 The pretended Creditors Andrews, No, and Couch procured a Report for their ſeveral 
Debts, and the Maſter certified Andrews Debt and Intereſt then ro be 1688 J. Nes Debt 
and Intereſt to be 1649 J. 16s. and Couche's Debt to be 641. 
Exceptions were taken to this Report. / | 
26 Felr. 17460 The Maſter Reported the ſeveral matters aſoreſaid with ſcveral other matters, as per 
Report, and Exceptions were taken thereto. | 
13 Aug, 1701 The ſeveral Cauſes came to be finally heard upon the ſaid Exceptions, and on the 
matter ofthe Maſter's Report before the late Lord Keeper Wright ; and the ſeveral Excep- 
tions were over-ruled, and it was then Decreed, that the Eſtates in Queſtion ſhould be 
Sold in fix Months, and firſt the Debts of Thomas, then of William Marbury, and then of the 
—Appellants ſhould be paid, and all Parties were. to go to Account, and to have juſt Allow- 
ances, and what chey had actually paid to be Allowed, and no more, and laſting Im- 
provements. 


VVhich Decree ( fo far as relates to the Sale of the Eſtate in Queſtion, being only ex- 
cepted ) and the Report, and ſubſequent Orders thereon, the Appellants the Co- 
heires and Mr. Thacker humbly hope ſhall be reverſed, | 

x In Regard there is no Proviſion therein made for the Payment of the Appellants the 
Coheirs Portions, aud Maintenances prior to the Bond and ſimple Contract Creditors of 


IVilliam Marbury, though it plainly appears, their ſaid Debrs were originally charged on the 


Premiſſes in Queſtion by their Father Thomas Marbury s Will. 

2 In Regard the ſaid Appellants, before and after illiam Mcrbury's Death, became bound 
for many of his Debts in ſeveral Bonds, for ſeveral large Summs, which they were forced to 
borrow and to Pay, and the Appellant Mr. Th:cker hath been forced to pay above 600 /. 
for Debts, which the Appellant E/izaberb his Wife was Bound for, and no Proviſion is made 
in the ſaid Decree for their Relief; but they being all, that. remain of that antient 
Family of the Marbury's, muſt inevitably be reduced to the greateſt Extremitys, for 
their Services done to lome of the Creditors, if not aſſiſted therein. | 

3 In Regard there is no Time or Liberty given for the Appellants the Coheirs to re- 


deem their Inheritance, nor are the ſeveral Creditor's Accounts to this Day ſtated and 


r@orted, nor aſcertained, who ſhall receive the money ariſing by the Sale. 
4 In Regard the Foundation of the Decree to let in all Creditors of Milliam Marbury on 
an equal Foot, is built on the Deeds of the 25th and 26th of February 1672. which Deeds, if 
ever Executed by Milliam Mirbury, yet had he then no Power to create that Tyuſt, the 
Eſtates being then veſted in Truſtees by his Father's Will, who never joined with him 
in making thoſe Deeds; nor are they preſumed to have now any ſubſiſting Truſt to pay 
Debts, other Settlements and Diſpoſals of the Premiſſes being afterwards made, and other 
Uſes declared, purſuant co the Power reſerved in the ſame Deeds ro V/illiam Marbury, to 
make any other Diſpoſition of his Eſtate : And in Regard the Proof of the Deeds is very 
ſuſpicious, and the Apellants were not permitted to try at Law, whether they were the 

Deeds of Milliam Marbury, as was inſiſted on at the hearing of the Cauſe. 
0 In Regard the Debts of Andreun, Noy, and Couch are reported, and that Report con- 
firmed by the Decree, altho they were Debts without conſideration, nor were they duly 
proved, and yet the Appellant's exceptions to the fame were over-ruled to the prejudice 
of the ſaid Appellants, and of all other juſt Creditors ; eſpecially in the pretended Debt of 
Andrew's ; which if it had been a real Debt,ſhe has been more than paid by the Appellants. 
6 In Regard the pretended Will of William Marbury is reported and eſteemed a good Will 
by the Decree, to ſupport Andrews's Debt, which Will is very ſuſpicious, as appears in the 
Proofs. 
7 In Regard it appears fully in Proof in the Proceedings, that the Premiſſes in Queſtion 
are worth above 3000s 7. and chat the Debts farr exceed 19000 l. therefore though a Sale 
be, yet the Appellants conceive it ought not to be for the 190097. which muſt be to the 
Ruin of the ſaid Appellants, and to the great prejudice of many Creditors, whoſe Debts 
ftand late ro be Paid. | 

8 The Appellants do humbly conceive they ought to be conſidered as Heirs, who are wil 
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ling and ready to redeem their own Eſtate, and, if not admitted thereto, muſt looſe many 
Thoutand Pounds paid by them for their Father's and Brother's Debts ; and alſo they muff 
looſe what is Due to themtelves tor their Portions and Annuities, tothe amount of 12 Ot 
Thirteen Thouſand Pounds, beyond what they can hope to receive out of the Dividend 
of 19000 l. | | | 
In Regard the Far} Rivers was irregularly admitted Purchaſer of the Premiſſes without 

Notice, and againſt che Rules of Equity, which ought to give the Preference to the Appel- 
lants, in caſe they or any of them will give as much as a Stranger, there being no — 
dent, that Heirs have been denied to redeem their own Eſtate, being equal Bidders with 
any others. | 
ro. In Regard a Rehearing ofthe ſaid Caule hath been, and no Order made thereon where- 

by the whole Decree lies open: and therefore it ought not to be in Force to confirm the 
Earl Rivers Purchater, by vertue of /nb/equent Orders, built upon a Foundation that is it ſelf 
jubverted. For 2vhich and many other Reaſons, the Appellants the Coheirs humbly hope 
the {aid Decree ſhall be reverſed in all parts (except as to the Sale) and that the Appellants 
may be Relieved againſt the ſame, and the Reports and ſubſequent Orders thereon, 


The Appellant Dr. Yoodrof's particular CA S E. 


| ILE time Linuted by the Decree for Sale of the Premiſſes (for want of Purchaſers) 19 Feb. 1701 ; 
was enlarged ix Months. | a 
After the expiration of che ſaid tix Months, a propoſal being put in before the Mr 
in behalf of the Appellant 7/odroffe, to give 23000 l. for the Purchaſe of the ſaid Pre- 
mites, the ſaid Appellant upon his Petition to the late Lord Keeper V'right, and an 
Order made thereon the 3d of May 1703, was admitted the Parchaſer, and was to pay 
the Purchate Money by the 234 of Fune following. | 
Ubcn the Creditor's motion to diſcharge the Appellant from the Purchaſe, the Ap- 23 June 1703 
pellant Paid a 1000/: in Court in part to be diſpos d of, as the Court thought fit, and 
it was then . and the Appellant obliged to conſent that the ſaid 1000. ſhould 
be loſt, if he paid not the reſidue by the 1144 of November following. The ſaid 1000 . 
Ws preſ entlv qiſtributed among the Creditors, and a Commiſſion was to iſſue to prove 
(ter alis the Appellant's demands upon the Premiſſes; which he was to detain out of 
the Purchate-money ; purſuant to which Order a Commiſſion iſſued, at which was proved 
due to the Appellant for Mone Bona-fide-paid by him in diſcharge of many Debts of 
Tbomas and Hillicm Marbury, ard in improvements fince his Marriage about 4000. 
Iheé Creditors reſuſing to join in the Conuuiſſion, che Appellant petition d and 
obtain d an Order the 1075 of Auguſt 1703 to take the Commiſſion ex parte, if they did nor 
join in 10 days, at which time the Creditors join d; but the Commiſſion iſſuing late, 
and the proots being above 200 Sheets, it was not poſſible to aſcertain the Appellant's 
demands bv the limited time ; and thereupon, and on the Maſter's Certificate, the time 
was enlarged ; but being from time to time by the artifice of the Solicitors delayed in 
procuring, and perfecting the Keport, (though contrary to the Order of February 17th 
1703. are not yet alcertain d. | : E EE 
The Appellant was to be diſcharged (wnleſs Cauſe,) the 11th of May, and to pay Coſts, 29 Ar. 1704 
apd the Mafter to receive new Propoſals of other Purchaſers. 
The Appellant was diſcharged, and to pay Coſts to be Taxed by the Maſter, and Ma 11 1704; 
hath paid chem accordingly. ; ; 
The Right Honourable F arl Rivers having propos d to give 185001. tor the Premiſſes 
in Queſtion, was the 7th of March og, certified by che Maſter the beſt Bidder, and 
by Order ot the 97% of March was contirm d niſi cauſa. | EIS 
Upon the Creditor s motion, and informing the Court, that the Premiſſes were worth 17 Apr. * 
250001. and that they ſhould looſe their Debts, if the lame were Sold to Earl Rivers at 
18500. the time was enlarged to the laſt day of the laſt Faſter Term. 5 | 
in which time the Appellant Dr. Woodreffe propoſed 19000 Pound, and the 21ſt of May 19 May 1705 
as Certified the beſt Purchaſer. | Tn "=. 
It was ordered if the Appellant brought betore the Maſter 2000 /. in 4 Week, and 25 May 170$ 
170007. in 3 Months more, then he to be che Purchaſer, or to looſe his 2000 / if che 
17000 /. was not patd in the time Limited. Ts 
The Maſter Certified the Payment of the 2000 l. in behalf of che Appellant Woodroffes 8 June 1705. 
and the fame Day the Creditors moved to diſcharge the Appellant's Order for being Pur- = —Þ 
chaſer at 19000 J. and that E. Rivers might be Purchaſer at 1 8500/1. but the Court being 
tyed up by the Decree, for the Sale of the Eſtate to the belt Bidder, the Dr. having Bid 
moſt was the beſt Bidder; and therefore having paid in 2000 J. if he would bring in the 
7000 l. in three months, he was to be confirm d ; whereupon E. Rivers Coun- 
{cl without Notice grafting on the Creditors motion propos that if E Rivers (then 
preſent in Court would give 500 /. more, to make him equal with the Appellant, and 
would make preſent Payment of the whole, that he might be accepted as the Purchaſer ; 
and the Earl agreeing thercto, notwithſtanding the full reply made thereto by the Dr. 
and his Countel, was confirm'd the Purchaſer, and orderd to pay his Money by Aid- 
ſummer- de): And the Appellant's 2000. to be taken back, notwithſtanding the Appellant 
(then allo preſent) ſaving his right to his Purchaſe, then bid goo J. more 5 
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The Appellant afterwards moved to diſcharge the ſud E. Rivers's Order, but could not 
revaul. 
Upon the Mortgagecs Petition a Re hearing was ordered, and the Cauſe wa5Re-heard 
thereon, but no Order made. | 
It was ordered (againſt ſome of che Creditor's motion to the Contrary, ) that the Orde 
for Re-hearing ſhould ſtand, at which time the Earl having paid in only 12000 J. moved 


for Poſſeflion ofthe Premiſſes, deſiring to detain the remaining 70090 /. at Intereſt, till the 


Creditors ſhould agree the reccit of it, and 'twas order'd ſine die that he ſhould pay tis 
whole money and have Poſſeſſion of the lame. | 


IWith ſeveral of which Orders, particularly the Order of the 23d of June 1703. obliging 
the Appellant Dr. Woodroffe to looſe his 1000 l. the Order of the 29th of April, 1704- 
whereby the ſaid Appellant was diſcharged from being the Purchaſer with Coſts ; and 
the Order of the 8th of June, 1705. whereby the ſaid Earl Rivers was Irregularly admit- 
ted the Purchaſer of the Premiſſes, and with the proceedings of the Creditors upon the 
aforeſaid Decree, and Orders, or ſome of them, the ſaid Appellant Mocdreſte is aggrie- 
ved, and humbly hopes the ſame ſhall be Reverſed. 


In regard the Appellant upon his being admitted the Purchaſer of the Premiſſes by the Order of the 23d 
of June 1703. did conſent to ſuch hard Conditions as have ſeldom, if ever, been * on any Pur- 
chaſer under any former Decrees of that Court, and no ſuch Precedent has been found, and yet the Pe- 
nalty of it hath — ſtrictly taken of the Appellant, though the ſubſequent Orders do not confirm 
the fame, or mention the loſs of the ſaid 10cc /. fo as to enforce the Appellant to forfeit the ſame. 


In regard by the Order of the 29th of April, 1704. the Appellant was not only diſcharged from the ſaid 


Purchaſe, but over and above what he was before ordered to looſe, was Condemned in Coſts, which were 


Taxed againſt him, and have been ſince Paid by him; tho the aforeſaid 1000 J. could be no otherwiſe 
required in Equity to be depoſited, than to Anſwer the ſaid Coſts. - 


In Regard after the aforeſaid Hardſhips laid upon the ſaid Appellant by the aforeſaid Orders, when the 
ſaid Appellant had made his 24. Propoſal, hoping thereby ro pur himſelf in a Condition to recompence his 
Loſs and retrieve the Eſtate, and by Order of the 257% of May aforeſaid was confirmed the Pur- 
chaſer thereof, on Condition of depoſiting 2000 /. within a Week, and Joofing the ſame,if he did not Pay 
in the remaining 170co /. in three Months; the former of which Conditions he performed with no ſmall 
Trouble, as well as Loſs, (having called in his Money ſo ſuddenly, when it was out on a very good Mor- 
tgage, and being forc'dto give large Allowances for ſuck prompt Payment) and had made no default in 
the later, and thereby was in Equity the abſolute Purchaſer : and in reſpect of his Relation to one of the 
Coheirs of the Eſtate, was more intituled to the favour of the Court than any Stranger upon the ſame 
Terms; yet by the Order of the 8th of une following, he wa* diſcharged from being the Purchaſer 
without any default of his, and without any recompenſe for his» 'ormer 1coo J. or for the loſs in calling 
in his 2000. „ 


In Regard the confirming of the Earl Rivers Purchaſer of the Pre miſſes, was irregular and againſt all 
the Rules of the Court of Equity, and contrary to the words of the Decree ir ſelf: whereby the Biddin 
was to be before the Maſter, and by the Rules of Court, the ſame ought to be with Perſonal Notice to 
Perſons concerned before ſuch Confirmation can be had ;Whereas in this Caſe there was no manner of 
Notice to any Perſons wharever from the Earl Rivers, but without regard to that Rule, he was confirmed 
the Purchaſer of ſo valuable an Eſtate by his Counſel's gratring only on the motion of the Creditors, 
and yet propoſing no more than the ſame Summ, for which rhe Appellant was before confirmed, and 
had paid in part of it 2 to the Order of Court, and that with to manifeſt a diſparity in the Bidd- 


ing, that the Appellant not only Bids in the right of an Heir to redeem what he hath a Right to do, but 


ſhall looſe the greateſt part of 7000 /. due to him and his Wife, and the other Coheirs as much more, 
without any poſſible Recompence, if the ſaid Appcllant Noodroffe be diſcharged from bein g the Purchaſer. 


In — that if the Earl River's Bidding in that manner was to be admitted, then the Appellants far- 
ther Bidding of 500 /. more at the ſame time was ſo too, and had this further Reaſon in it, that it was 


moſt conſonant to the Decree for Sale, which was to be to the beſt Purchaſer, or to him that would give 
moſt. 


For all which, among many other Reaſons, the ſaid Appellant humbly hopes, the ſaid Order of rhe 80 
of June, for confirming Earl Rzvers the Purchaſer may be reverſed ; and that the Appellant Weoodroffe 


may be affirmed the Purchaſer of the {aid Premiſſes andthat the ſaid Appellant's 1cco /. by him for- 


merly Paid, may be reſtored to him; and that rhe ſaid Appellant may be Relieved inthe Premiſſes 
againſt the ſaidOrders, 


Richard Coxeter. 


Reſpondents. 


The Appellants CASE. 
ary. 
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Houſe ot Lords, the IIth of 
*r 


To be Heard at the Barr of the 


